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USA BARCELONA HOTEL LAND COMPANY) AND BRUCE L. O R R
I, LLC, an Arizona limited liability company, )

)
)
)
)
)
)

GEORGE T. SIMMONS and JANET B. )
SIMMONS, husband and wife, )

)
)
)
)
)
l

Respondents.

The Securities Division ("Division") of the Arizona Corporation Commission ("Commission") replies

to the post-hearing briefs of Respondents George T. Simmons' ("Simmons") and Bruce L. Orr ("Orr")

as follows. This reply addresses only specific issues that especially need correction. The Division

otherwise relies on its original post-hearing brief

I . Simmons Misstates the Standard for Conforming the Notice to the Evidence

9
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11 RICHARD c. HARKHS, an unmarried man,
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Simmons' arguments about the Division's motion to conform the notice to the evidence misstate

the relevant legal standard. Simmons argues that it would be "fundamentally unfair, particularly after

conclusion of the hearing to bring new claims ...," by conforming the notice to the evidence."'
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1 Post-Hearing Brief of Respondent George T. Simmons a t p.5
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Simmons does not, however, cite  any authority to support any of his arguments about conforming the

notice  to the  evidence. In fact, bringing new cla ims during or after the  hearing based on the  evidence

actua lly presented is  the  entire  purpose  of conforming Me notice  to the  evidence . Rule  l5(b) of the

Arizona Rules of Civil Procedure  expressly provides that an amendment to conform "may be made at

any time, even after judgment." Ariz. R. Civ. P . l5(b). "The purpose  of this  rule , a llowing amendments

of pleadings to conform to the  evidence, is  to penni the  case  to be ultimately tried on its  merits  so that

the  pa rtie s  to the  litiga tion may, in one  tria l, rece ive  a ll re lie f to which they a re  entitled." Continenta l

Na t'l Bank v. Evans, 107 Ariz. 378, 381 (1971). Conforming the  notice  may add "... a  new or different

the ory from tha t a lle ge d in  the  p le a dings  ..." for e xa mple  by a dding a  cla im for fra udule nt

mis re pre s e nta tion to a  compla int to quie t title . Leigh _v._ _Swartz, 74 Ariz. 108, 112-113 (1952)

(compla int was properly conformed a t Me end of tria l).

The correct standard is  that a  motion to conform the  notice  to the  evidence should be  a llowed1 2

13

1 4

15

1 6

1 7

when the additional issues were tried by express or implied consent of the parties. Ariz. R. Civ. P. l5(b).

And even without consent, the motion should still be allowed if it promotes the merits of the case unless

the  opposing party shows that it would be  pre judiced. See Ariz. R. Civ. P . l5(b). Motions  to conform

the  notice  to the  e vide nce  "should be  libe ra lly a llowe d in the  inte re s t of jus tice  a nd a re  within the

discre tion of the  tria l court."Le igh, 74 Ariz. a t 112.

The  Divis ion's  motion s hould be  a llowe d be ca us e  the  is s ue s  of S immons ' offe rs  to s e ll1 8

1 9

20

2 1

22

23

securitie s  and his  mis leading omiss ions  in connection with those  offe rs  we re  tried with S immons '

implied consent.2 See Ariz. R. Civ. P . l5(b). In Herrera  v. Valentine, a  party's  new cla im was tried with

the opponent's implied consent because, 1) the party's opening statement effectively put the opponent

on notice  of the  new cla im, 2) die  party introduced evidence  to prove  the  new cla im early in the  tria l,

and 3) the opponent introduced evidence on the same issue as part of its defense. Herrera  v. Valentina ,

24

25

26

2 In addition, the issues appeared to be tried with Siimnons' express consent since he did not object to the Division's
motion to conform the notice to the evidence and only sought additional motions to dismiss on the same basis.
Simmons' counsel stated, "If we have the, the notice conform to the evidence, I don't think we have any objection to
that, but I think it requires [dismissal of certain claims] ...." T.700:5-21. However, regardless of whether Simmons
expressly consented to trying additional issues, the course of the hearing shows that he impliedly consented.
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2
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653 F.2d 1220, 1223-1224 (8th Cir. 1981) (motion to conform corre ctly gra nte d).3 The  pre se nt ca se

include d the  sa me  thre e  implie d conse nt fa ctors . Firs t, the  Divis ion's  ope ning a rgume nt put S immons

on notice  of the  is s ue s  by s ta ting, "The  s a le  of die  s e curitie s  involve d fra ud, a nd Mr. Ha rldns , Mr.

4

5

6

7

8

Ke rriga n, a nd Mr. S immons we re  a ll dire ctly involve d in the  fra ud."4 This  e ffe ctive ly a nnounce d the

is sue s  of S immons ' involve me nt in the  s a le  of s e curitie s  a nd the  a ccompa nying fra ud. The  Divis ion

a ls o outline d the  prim a ry e vide nce  for the s e  is s ue s  whe n it s um m a rize d Mr. Andra de 's  e xpe c te d

te s timony: "Mr. S immons  e ncoura ge d [Mr. Andra de ] to inve s t a nd mis le d him by te lling him tha t Mr.

Harkins was a  ve ry successful business  man and tha t this  was a  sure  investment."5 Second, the  Divis ion

9

10

11

12

13

introduce d the  e vide nce  for the  ne w is sue s  e a rly in the  he a ring. On the  se cond da y of the  se ve n-da y

he a ring, Mr. Ea ve s  te s tifie d tha t S immons  a ske d him during a  phone  ca ll to inve s t $125,000,6 a nd Mr.

Andra de  te s tifie d tha t S immons  a ske d him to inve s t a nd told him tha t Re sponde nt Richa rd C. Ha rldns

("Ha rkins") wa s  ve ry succe ssful in re a l e s ta te  a nd tha t the re  wa s  no re a son for him to be  worrie d a bout

inve s ting.7 Third, S immons  introduce d e vide nce  on the  sa me  is sue s  a s  pa rt of his  de fe nse . S immons

14 cross-examined Mr. Eaves  and Mr. Andrade  on the se  issues .8 S immons te s tified on direct examina tion

15 tha t he  never made  such s ta tements  to Mr . Ea ve s  or Mr. Andra de .9 Afte r the  Divis ion cross -e xa mine d

16

17 examina tions  tha t the  s ta tements  eve r occurred." Based on these  three  factors , the  issues  of S immons '

18 offe rs  to se ll se curitie s  a nd his  mis le a ding omiss ions  we re  trie d with his  implie d conse nt. S ee  Herre ra,

1 9 653 F.2d at 1223-1224.

20

2 1
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3Herrera v. Valentine applied Federal Rule of Civil Procedure 15(b), which is very similar to the corresponding
Arizona rule. See Herrera, 653 F.2d at 1223. CompareFed. R. Civ. P. 15(b) with Ariz. R. Civ. P. l5(b).
4 T.2 l : 16-18 (emphasis added). In fact, Orr realized that the Division's opening argument outlined direct securities
violations by Simmons, which Orr remarked on in his post-hearing brief SeeRespondent's, Bruce Orr, Post-Hearing
Brief at p.l8 (". ,. [the Division's] opening remarks stated that the complaint against [Orr] was as a "Control
Person," and that the complaints on securities issues were against Mr. Harkins, Mr. Kerriganand Mr. Simmons ..."
(emphasis added).
5 T.23:23-T.24:2
6 T.288:20-2 i
7 T.380:10-14, T.38l:2-7, T.39l:l-5, T.397:l5-18, T.398:2-6, T.399:5-10
8 T,346:23-24, T.347:4-5, T,404: 1-T.4l1:25
9 T.l l64:2l~23, T.l l70:2-15, T.l l7l:2~22, T.1173;11-24
10 T.l204: 14-24, T.l207:6-T.l208:5, T.l218:4-25, T.l2l9:l3-22, T.l246:5-T.l2-4728, T.1248:l8-T.125023
ll T.l235:2-T.l236:20, T.l25l:l-6

3
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Eve n if S immons  did not implie dly conse nt to trying the se  is sue s , the  Divis ion's  motion should

s till be  a llowe d be ca us e  S immons  ha s  not s hown how he  would be  pre judice d. See Ariz . R. Civ. P .

l5 (b ).  In U.S._v._sl1anbaum, a  pa rty was not pre judiced by a  new issue  tha t was litiga ted a t tria l because

"a ll of the  re le va nt fa ctua l a nd le ga l de ta ils  we re  be fore  the  court a t tria l." U.S . v. S ha nba um, 10 F.3d

5 305, 313 (5th Cir. 1994). Like wis e , in the  pre s e nt ca s e , S immons  would not be  pre judice d by
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conform ing the  notice  to include  the  ne w is s ue s  be ca us e  a ll of the  re le va nt de ta ils  a re  be fore  the

Commiss ion. S immons fully litiga ted the  issues  of S immons ' offe rs  to se ll securitie s  and his  mis leading

omiss ions  in conne ction with those  offe rs . The se  is sue s  a rose  on S immons ' dire ct e xa mina tion, cross -

e xa mina tion, re dire ct e xa mina tion, re cross -e xa mina tion, a nd furthe r re dire ct e xa mina tion.'2 S immons

the n re s te d, a ppa re ntly s a tis fie d with his  te s tim ony on the s e  is s ue s . '3  S im m ons  a rgue s  tha t if Mr.

Andra de 's  fina nc ia l a dvis or,  J im  Wilke rs on ("Mr.  Wilke rs on"),  ha d te s tifie d ,  h is  te s tim ony would

"like ly" ha ve  corrobora te d S im m ons ' te s tim ony, but tha t is  s pe cula tion." S im m ons  kne w tha t Mr.

Wilke rson might ha ve  re le va nt te s timony, a nd in fa ct S immons ' witne s s  lis t dis close d Mr. Wilke rson

a s  a  pos s ible  witne s s ." Mr. Andra de  te s tifie d a bout the se  is sue s  on Ma y 10, 2016, a nd S immons  did

not re s t his  ca se  until Ma y 19, 2016, ove r a  we e k la te r.'6 S immons  ha d a mple  time  to a rra nge  for Mr.

Wilke rs on  to  te s tify in  re s pons e  to  Mr.  Andra de  bu t chos e  no t to .  The re fo re  S im m ons  wa s  no t

pre judice d by trying the  ne w is sue s , a nd the  Divis ion's  motion should be  a llowe d.

18 II. The Division's Motion to Conform Should Be Allowed Despite Orr's Arguments

19

20

2 1

Orr a rgue s  tha t the  Divis ion's  motion to conform the  notice  to the  e vide nce  should be  de nie d

be ca us e  the  Divis ion did  not a lle ge  the  offe r or s a le  of s e curitie s  by Orr in  its  notice  or ope ning

a rgume nt." It is  true  tha t the  Divis ion did not ma ke  s uch a n a lle ga tion a t thos e  time s , but tha t wa s

22

23

24

25

26

12 T.1164:21-23, T.l17022-15, T.1 l7l:2-22, T.1173211-24, T.l204:14-24, T.1207:6-T.l208:5, T.1218:4-25,
T.1219:13-22, T.l235:2-T.l236:20, T.1246:5-T.1247:8, T.l248:l8-T.l250:3, T.1251:l-6
13 T.1253:2-6
14 Post-Hearing Brief of Respondent George T. Simmons at pp,l5, 25
15 Simmons' March 14, 2016 Respondent's List of Witnesses and Documentary Evidence
16 T.212-213; T-.1226, T.l253:2-6
17 Respondent's, Bruce Orr, Post-Hearing Brief at pp.8-9
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1 be ca use  the  e vide nce  of Orr's  offe r to se ll se curitie s  did not a rise  Le ntil Orr himse lf ra ise d it during his
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own te s timony.

The  Divis ion's  motion to conform should be  a llowe d be ca use  Orr implie dly conse nte d to trying

the  is s ue  by ra is ing the  is s ue  nth his  own te s timony. See Ariz .  R. Civ.  P .  l5(b).  In S la vitt v. Ka uhi a

pla intiff a lleged a  willful a ssault by a  de fendant, but in the  de fendant's  tria l te s timony he  denied a  willful

a ssault and ins tead te s tified to facts  tha t supported a  theory tha t he  had negligently injured the  pla intiff

S la vitt v. Ka uhi, 384 F.2d 530, 531-532 (9th Cir. 1967). The  tria l court de nie d the  pla intiffs  motion to

a me nd his  compla int to a dd a  ne w cla im of ne glige nt injury, but the  9th Circuit he ld tha t the  tria l court

s hould ha ve  a llowe d the  m otion be ca us e  the  de fe nda nt ha d im plie dly cons e nte d to the  ne w cla im

be ca use  it a rose  out of his  own te s timony. 4 a t 532-534. S imila rly, Orr implie dly conse nte d to trying

the  issue  of his  offe r of secMties  because  the  theory a rose  out of his  own te s timony. The  Divis ion cross-

12 e xa m ine d  O rr a bou t the  c re d ib ility o f h is  c la im s  tha t he  ne ve r m e t with  po te n tia l inve s to rs  by

fo r "Drin ks13

14

15

c onfron ting  h im  with  a n  e xpe ns e  re port he  ha d  p re pa re d  c la im ing  re im burs e m e nt

(P rospe ctive  Inve s tors )."18 In re sponse , Orr te s tifie d a bout me e ting four pe ople , te lling the m a bout

Ba rce lona  Advisors  ove r drinks , a nd dire cting the m to Mr. McDonough.19

16

17

18

19

Eve n if Orr did not implie dly conse nt to trying this  is sue , the  Divis ion's  motion should s till be

a llowe d be ca use  Orr ha s  not shown how he  would be  pre judice d. See Ariz . R. Civ. P . l5(b). Orr would

not be  pre judice d by conforming the  notice  to include  the  ne w issue  be ca use  a ll of the  re le va nt de ta ils

a re  be fore  the  Commiss ion. S ee  S hanbaum, 10 F.3d a t 313. Orr did not ne e d a ny othe r e vide nce  to

20

2 1

de fend himse lf because  the  Divis ion's  a rguments  tha t Orr offe red to se ll securitie s  a re  based on s imply

accepting a t face  va lue  Orr's  own te s timony about the  mee ting with four potentia l inves tors  ove r drinks .

22 111. The Division's Amended Brief Should Be Accepted

23

24

The  Divis ion he re by m ove s  tha t the  Com m is s ion a cce pt its  Am e nde d P os t-He a ring Brie f

("Amended Brie f"), which was  filed on J uly 11, 2016, one  bus ine ss  day a fte r the  J uly 8, 2016, brie fing

25

26 18 T.743:2-8, T.749:5-20, S-173 a t ACC7316
19 T.749:21-T.750:15

5
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1

2

3

4

de a dline  whe n the  Divis ion file d its  time ly origina l P os t-He a ring Brie f. The  purpos e  of the  Ame nde d

Brie f was  to clea rly concede  tha t for purpos es  of Ms . Ba ir's  $20,000 inves tment on Octobe r 12, 2012,

Res pondents  S immons , Robe rt J . Ke rrigan ("Kerrigan"), and Orr a re  not liable  a s  controlling pe rs ons

for tha t pa rticula r inve s tme nt. The re  is  good ca us e  to a cce pt the  la te -tile d Ame nde d Brie f be ca us e  it

5 he lps  to more  clea rly document this  conces s ion and conta ins  a  more  accura te  praye r for re lie f

6 Iv. Simmons and Orr Misapply the Control Person Standard

7

8

or 44-1992 n9

10

. . ."' Eastern Vanguard For ex v._ Arjg. Qqrp. Comm'n, 206 Ariz. 399, 411-412 1]41 (Ct.

11

12

13
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17
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21

22
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24

25

26

indire ct, of the power to direct 0r_9au_se the  direction of the  management and policies of_a  person,

whe the r through the  owne rship of voting securitie s , by contract, or othe rwise ." Easte rn Vanguard,

(e mpha s is  in origina l). The  te rm control "is  inte nde d to include  a ctua l control a s  we ll a s  wha t ha s

been ca lled lega lly enforceable  control."Eastern Vanguard, 206 Ariz. a t 412 1141 (internal quota tion

and cita tion omitted).

The  control pe rs on s ta tute  is  to be  "libe ra lly cons true d to e ffe ct its  re me dia l purpos e  of

protecting the  public inte re s t." 4 a t 410 1]36. Control liability "does  not require  actua l pa rticipa tion

in the  wrongful conduct ...." ld, a t 413 1144. Requiring evidence  tha t a  controlling pe rson actua lly

pa rticipa te d in the  fra udule nt a ctivity would "frus tra te  the  inte nt be hind the  cre a tion of controlling

person liability" under the  Act. Ld a t 412 1141 .

Accordingly, liability may be  premised on the  mere  power to control, rega rdle ss  of whe the r

the  respondent(s) actually exercised tha t power. LL a t 412 W 41-42. Thus, "those  persons who have

volunta rily assumed a  s ta tus  or position tha t ordinarily conveys ce rta in authority to control," such as

corpora te  dire ctors  or e xe cutive  me mbe rs  of a  limite d lia bility compa ny, ma y not a void lia bility by

ignoring "the  duties  and responsibilitie s  - fiducia ry and otherwise  .. a ttendant to tha t control." Loftus

6
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20

2 1

C. Ca rson, II, The_Liability of Controlling Persons  under the  Federa l Securitie s  Act, 72 Notre  Dame

L.Rev. 263, 284 (1997) (cited with approva l in Eastern Vanguard, 206 Ariz. a t 411-412 W38, 41).

To prove  tha t someone  was a  control person, "the  evidence  need only show tha t the  person

targe ted as  a  controlling person had the  lega l power, e ither individua lly or as  part of a  control group,

to control the  activitie s  of the  primary viola tor." Ld a t 412 1] 42. For example , in Eastern Vanguard,

two defendants were  held liable  as control persons because , among other things, they consulted with

the  compa ny's  ma na ge r on  "h iring  a nd  te rmina ting  pe rs onne l," the y "clos e ly tra cke d  [the

compa ny's ] p rogre s s ," a nd  "we re  cons is te n tly involve d  in  [its ] ma na ge me nt a nd  fina ncia l

ope ra tions ." 4 a t 412-413 1143 .

Applying the se  principle s , the re  is  ove rwhe lming e vide nce  to find S immons  a nd Orr lia ble

a s  controlling pe rsons  of Ba rce lona  Advisors . Firs t, Ba rce lona  Advisors ' Article s  of Orga niza tion,

a s  amended on April 12, 2013, ves t management of the  company in its  four manage rs : S immons ,

powe r, e ithe r individua lly or a s  pa rt of a  control group, to control the  a ctivitie s  of the  prima ry

viola tor, Ba rce lona  Advisors .

In addition to be ing managers , S immons and Orr were  a lso two of Barce lona  Advisors ' four

Executive  Members . The  Second Opera ting Agreement expressly s ta ted, "[T]he  Executive  Members

have  control of the  company through the ir exclus ive  power to approve  a ll 'Ma jor Decis ions ."'22

It is  no defense  tha t S immons and Orr fa iled to e ffective ly exercise  the  lega l power they had

as managers and Executive  Members. To prevent those clothed with authority, such as Simmons and

Orr, from a bdica ting the ir re spons ibilitie s , "the  a ppropria te  s ta nda rd [for control pe rson lia bility]

22

23

24

25

26

20 S-3(b)
21 A.R.S. §29-681(B) provides: "If the articles of organization provide that management of the limited liability company
is vested in one or more managers, management of the limited liability company is vested in a manager or managers,
subj act to any provisions in an operating agreement restricting or enlarging the management rights or responsibilities of
one or more managers or classes of managers or reserving specified management rights to the members or classes of
members."
22 S-57 at ACC789
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1 must be  flexible  enough to include  actions  of omiss ion a s  we ll a s  commiss ion."Eastern Vanguard,

2 206 Ariz. a t 414 'U 48.

3 Additio_n3a,1 Control Bgrson Evgelgce Against Simmons.

4 • S immons  wa s  the  Exe cutive Vic e P re s ide n t a nd  Chie f Ope ra ting  Offic e r o f Ba rc e lona

5 Advis ors . T.722: 17-19, T.1186:3-6.

6 •

7

8 •

9

As  the  Exe c u tive  Vic e  P re s ide n t a nd  Chie f Ope ra ting  Offic e r,  S immons  worke d  on  the

inte rna l orga niza tion of the  compa ny. T.l186:20-23.

S immons  wa s  hire d to put the  a dminis tra tive  s tructure  into pla ce  s o tha t Ba rce lona  Advis ors

could opera te . T. 1 l83 : 18-22.

1 0 •

11

12

S immons  wa s  re s pons ible  for de ve loping the  ma na ge me nt by obje ctive s  progra m for

Ba rce lona  Advisors , which the  company planned to implement for its  senior executive s  by

e a rly 2014. T.1184:l5-18, S -177 (10/24/2013 Offe r Le tte r to  McDonough s igne d by

13 Simmons) .

1 4 • S immons  s igne d the  le tte r da te d Octobe r 24, 2013, from Ba rce lona  Advis ors  to P a trick

15 Mc Do n o u g h  c o n firmin g  th e  te rn s  o f th e  c o mp a n y's  o ffe r o f e mp lo yme n t to  Mr.

1 6

17 •

1 8

1 9

20

McDonough. S -177, T.1198:8-17.

S immons  s igne d the  a gre e me nts  be twe e n Ba rce lona  Advis ors  a nd Mr. McDonough.

T.1194:18-1195:22, H-6.

Simmons signed Rodney Eaves ' independent contractor agreement..T.1193 :22-24.

Barce lona  Advisors  pa id S immons  approxima te ly $99,000 in compensa tion. T.1199:19-24,

2 1 S-88.

22

23

24

25

All four Executive  Members  of Barce lona  Advisors , including Simmons and Orr, pa rticipa ted

a t some leve l in working to capita lize  the  company. T. 1203 :9-15.

On a t le a s t two occas ions , S immons  critiqued dry run pre senta tions  by Mr. McDonough to

expla in the  company to the  broke r/dea le r community. T.1 l85:1-18.

26

8
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1 •

2

On Ja nua ry 7, 2014, S immons  wrote  to Richa rd Andra de : "I'd like  to sche dule  a  time  with

you to come into the  office  this  week to discuss  our current capita l ra ise  and have  you mee t

3

4 •

5

more  four te a m." S -171, T.1209:16-T.1210:12.

S immons  s igne d the  S ubs cription Agre e me nt a s  Ba rce lona  Advis ors ' Chie f Ope ra ting

Office r for Mr. Andrade 's  $50,000 inves tment in the  company's  Se rie s  B 10-5-10 Notes . S -

6

7 •

8

9

1 0

1 2

1 3

1 4 •

1 5

1 6 •

1 7

36 , T.l2 l3 :5 -T.l214 :3 .

On September 4, 2014, Simmons exchanged emails  with Mr. Andrade regarding the  financia l

condition of Ba rce lona  Advis ors . S -l72. S immons  s ta te d tha t the  compa ny wa s  "out of

opera ting funds" and "we need opera ting capita l badly, but we  are  doing everything possible

to ra ise  it..." S-172. S immons concluded his  email to Mr. Arldrade : "We are  doing everything

we  know of to fix the  capita l shortfa ll. Any ideas '? " S -172, T.1220:16-T.1222:19.

On approximate ly February 27 or 28, 2014, S immons te lephoned Mr. Eaves  and asked him

to inves t anothe r $125,000. T.287:l6-19, T.288:6-23, T.346:25~T.347:2.

S immons  s igne d the  De ce mbe r 31 , 2013, le tte r to inve s tors  a s  a n Exe cutive  Me mbe r of

Ba rce lona  Advisors . S -65, T.1197:1-6.

Simmons s igned the  April 16, 2014, le tte r to investors  as  an Executive  Member of Barce lona

Advis ors . S -26, T.l 197:17-T.l l98:3.

1 8 • S immons  ne ve r told a ny inve s tor tha t he  did not wa nt the m to cons ide r him a n Exe cutive

1 9

• Simmons  was  the  pe rson a t Ba rce lona  Advisors  who worked mos t close ly with Bruce  Orr.2 0

2 1 T.1187:5-7.

22

23

24

Everything tha t Orr "ran up the  flagpole  went through [S immons]." T.722: 21-22.

Orr made  presenta tions to Simmons on (1) hote l deve lopment projects , (2) the  due  diligence

tha t Ba rce lona  Advisors  would need to do on those  potentia l projects , and (3) the  poss ible

25 profita bility of those  proje cts . T.723:9-18.

26

9
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1 • Orr submitted his  expense  re imbursement reques ts  to S immons for his  approva l. T.723:19-

2 21.

3

4

Simmons s igned Orr's  expense  reports . T.72l 123-25.

Simmons and Orr worked to find land parce ls  tha t were  appropria te  for the  deve lopment of

5 hote l prope rtie s . T.1187:20-24.

6 •

7

Simmons  and Orr a lso me t with ma jor hote l companie s  like  Marriott and Hilton, which they

ca lled "flags", to present opportunities  these  flags  might be  inte res ted in approving as

fra nchis e s . T. 1 l87:25-T.l l88:l l.8

9 • Simmons and Orr a lso met with management companies tha t opera ted hote ls . T.1188: 18-

1 0 21.

11 •

1 2

1 3 •

S immons  some time s  took the  le a d in working on a rra nge me nts  or re la tionships  with third

pa rtie s  tha t were  required for Ba rce lona  Advisors  to do bus iness . T,l l86:24-T.l l8712.

S immons  se lected which third pa rtie s  to ta lk to about potentia l opportunitie s  for Ba rce lona

1 4 Advisors . T.1189:5-11.

1 5 •

1 6

1 7

1 8 •

1 9

20

2 1

22

If S immons and Orr met with somebody tha t wanted to do business  and decided tha t person

wa s  not a  good fit for Ba rce lona  Advisors , the y did not ha ve  a  s e cond me e ting with tha t

pe rson. T.1189:12-18.

Hawkins and Kerrigan ra ised money from investors  for Barce lona  Advisors  to use  as  working

ca pita l to support the  a bility of S immons  a nd Orr to s e e k out a nd ve t hote l de ve lopme nt

opportunitie s . T.1 l92:3-23.

Additional Control Person Eviden_qe Against Orr

Orr was  told tha t Executive  Members  "would handle  ma jor decis ions ." T.732:20-24 .

Orr and the  other Executive  Members  discussed tha t they "would be  "driving the  company.
97

23

24 T.731:l2-13 .

25 • Orr testified that Executive Members were  supposed to be able  to hire  the  President, and then

26 make  ma jor decis ions . T.734:8-13.

1 0
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1 •

2

3 •

4

Orr's  role , initia lly a s  a  consultant and then a s  an Executive  Member, was  to bring in hote l

de ve lopme nt proje cts  for Ba rce lona  Advisors . T.734:l6-T.735:2.

Bringing in hote l de ve lopme nt proje cts  cons is te d of: (l) s ouring the  proje cts ; (2) doing

financia l ana lyses  on the  projects , and (3) presenting the  projects , or the  proposed projects ,

to othe r Executive  Members  of Ba rce lona  Advisors . T.735:3-11.5

6 • Ba rce lona  Advisors  the n use d the  proje cts  tha t Orr brought in to try a nd ra ise  funds  from

7 inves tors . T.735: 12-14.

8 • Orr wa s  the  Exe cutive  Me mbe r of Ba rce lona  Advisors  who kne w how to find loca tions  for

9

1 0 •

11

1 2 •

1 3

1 4 •

1 5

1 6

1 7

1 8

1 9 •

the  hote l development prob ects  tha t the  company wanted to do. T.735:l5-19.

Orr wa s  a ls o the  Exe cutive  Me mbe r who ha d the  ma jority of conta cts  within the  hote l

industry, including hote l and management companies . T.735:20-T.736:2.

Orr, Ha rkins , a nd S immons  de ve lope d crite ria  for Ba rce lona  Advisors  to use  to e va lua te

potentia l hote l deve lopment projects . T.l191 :8-17.

Ea rly on during his  tenure  a s  an Executive  Member, Orr offe red his  opinions  to Harkins  on

Barce lona  Advisors ' dra ft PPMs. One  of the  things  tha t Orr opined upon was  how Hawkins

wa s  pre se nting fina ncia l informa tion in the  P P Ms . S pe cifica lly, if Orr thought the  fe e s  for

Barce lona  Advisors  tha t Harkins  was  adding to the  financia l projections  would be  a  burden

to the  hote l project, Orr ra ised tha t is sue  with Harkins . T.736:8-24.

Orr kne w tha t Ba rce lona  Advisors  wa nte d to use  the  12-6-12 Note s  to ra is e  mone y from

20

2 1 •

22

23

inve s tors . T.738:5-7.

Orr and the  other Executive  Members discussed how the  12-6-12 Notes were  structured, tha t

the  company would have  to pay bonuses, and what the  interest ra tes  were . T.738:8-12.

Orr a lso knew tha t Barce lona  Advisors  wanted to use  the  10-5-10 Notes to ra ise  money from

24 investors. T.739:3-5 .

25 •

26

with respect to the  10-5-10 Notes , Orr and the  other Executive  Members  discussed tha t the

company was going to have to pay bonuses and what the  interest ra tes were . T.739: 10-14.

11
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1 • Orr requested that Rodney Eaves be added to the Executive Committee, and then Eaves was

added. T.739:19-23.2

3

4

5

Orr authorized Simmons to s ign Orr's  name as an Executive  Member to Barce lona  Advisors  '

December 31, 2013, le tte r to inves tors  (S-65). T.741 :6-22.

Orr s igne d Ba rce lona  Advisors ' April 16, 2014, le tte r to inve s tors  (S -26) a s  a n Exe cutive

Me mbe r. T.74l :23-T.742:12.6

7 • Orr did not do anything to communica te  to investors  tha t, in his  view, he  was jus t an advisor

to Ba rce lona  Advisors . T.742:13-17.8

9

1 0

11

The  fa ctua l re cord cle a rly e s ta blis he s  tha t S immons  a nd Orr ha d s ignifica nt a uthority ove r

Barce lona  Advisors  and, moreover, they did in fact frequently exercise  the ir authority. Based on this

factua l record and under the  clear s tandards ofEaste rn Vanguard, S immons  and Orr a re  controlling

1 2 persons under A.R.S. § 44~l999(B).

13 V. Simmons and Orr Misstate the Record in Many Ways

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

Simmons  and Orr a rgue  tha t Mr. Eaves  fa lse ly te s tified tha t he  a ttended two mee tings  with

Harkens, Orr, and Simmons and that Orr's  travel records refuted that testimony." Simmons and Orr are

miss ta ting Mr. Ea ve s ' te s timony. In fa ct, Mr. Ea ve s  ne ve r te s tifie d tha t Orr wa s  pre se nt a t such a

meeting, and instead agreed that Orr was not a t such a  meeting." Simmons and Orr are  confusing Mr.

Eaves ' testimony with an a llegation in the  Division's  January 25, 2016, Amended Temporary Order to

Ce a se  a nd De s is t a nd Notice  of Opportunity for He a ring ("Ame nde d Notice "), which a lle ge d tha t

Simmons and Orr attended two such meetings in December 2013 and February 2014 to ask Mr. Eaves

to inves t rnore .25 These  a llega tions  were  cons is tent with Harkens ' EUO te s timony." However, the

Division concedes that Harkins was mistaken about those facts. Instead Mr. Eaves' testimony should be

23

24

25

26

23 Post-Hearing Brief of Respondent George T. Simmons at p. 12, Respondent's, Bruce Orr, Post-Hearing Brief at
pp.l4, 17
24 T.325:21-25
25 Amended Notice W 43, 45
26 S-32 p.l00:20-101:22

1 2
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

cre dite d, na me ly tha t it wa s  Ke rriga n who a ske d him to inve s t more  in De ce mbe r 2013 a nd dirt it wa s

S immons who a sked him to inves t more  ove r the  phone  in Februa ry 2014.27

Orr a lso miss ta te s  the  re cord by citing Mr. Ea ve s ' te s timony a s  supporting the  propos ition tha t,

"full due  dilige nce  pa cka ge s were  done  on eve ry prope rty be fore  we  even discussed it a s  a  poss ible

ta rge t for the  compa ny."28Actua lly, Mr. Ea ve s ' te s timony wa s  tha t the  due  dilige nce  include d only

"some  of the  initia l due  dilige nce  ite ms" a nd wa s  "fa irly pre limina ry."29

Orr a ls o mis inte rpre ts  the  e vide nce  a bout whe n Mr. Ea ve s  be ca me  a n Exe cutive  Me mbe r of

Ba rce lona  Advisors . He  a rgue s  tha t Mr. Ea ve s  be ca me  a n Exe cutive  Me mbe r in J uly 2014 whe n Orr

ceased be ing an Executive  Member, and Orr a rgues  tha t Mr. Eaves  was  incorrect when he  te s tified tha t

he  ma de  no inve s tme nts  a fte r be coming a n Exe cutive  Me mbe r. Howe ve r, it is  Orr who is  m is ta ke n

about when the  Executive  Member pos ition changed hands . Although Ha rldns  te s tified tha t it happened

a round a pproxima te ly J uly 23, 2014, Ha rldns  ha d pre vious ly cre a te d a  de ta ile d chronology of me e tings

from his  dia ry tha t indica te d tha t the  me e ting whe n Mr. Ea ve s  took Orr's  Exe cutive  Me mbe r pos ition

was on August 8, 2014.30 Harkin's  prepared chronology based on his  dia ry is  the  more  re liable  evidence .

It confine s  tha t Mr. Eaves ' fina l inves tment on J uly 31 , 2014, occurred be fore  he  became  an Executive

Me mbe r on Augus t 8, 2014.31

17

18

19

20

2 1

S immons  a rgue s  tha t the  Exe cutive  Me mbe rs  ha d the  powe r to a pprove  Ma jor De cis ions  only

if Ha rkins  submitte d a n is sue  for a pprova l, citing the  ope ra ting a gre e me nts  in e xhibits  S -5 a nd S -57.

This misrepresents  the  opera ting agreements, which sta te  tha t Harldns was not a llowed to act on a  Maj or

Decis ion without approva l. The  origina l ope ra ting agreement s ta te s  in section 6.3 tha t, "... the  Manage r

sha ll not take  any action or incur any obliga tion binding on the  Company within the  scope  of any of the

22 Ma jor De cis ions or until the  Ma j or De cis ion ha s  the  Approva l of a

23

Lmless  express ly authorized

majority of the  Executive  Members."32 The  language  of section 6.4 of the  amended opera ting agreement

24

25

26

27 T.282:6-23, T.287:l6-22, T.290:1-6
28 Respondent's, Bruce Orr, Post-Hearing Brief at p.13
29 T.327:l-25
30 T.997:l-10, S-30 at ACC6360, S-32 p.123:4-16
31 S-31b
32 S-5 at ACC7268

13
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1

2

3

4

5

6

7

8

9

10

11

12

13

is  a lmost identica l." According to the  opera ting agreements , formally submitting a  Maj or Decision for

approval simply forced the Executive Members to reach a  decision within five days or e lse  be deemed

to have  approved the  Manage r's  reques t.34 Forma lly submitting a  Ma j or Decis ion was  not a  pre -

requisite  to the  Executive Members having approval power over the  decision.

Simmons argues that "records showed" that he  never had an ownership interest of more than

10% in Barcelona Advisors, but the record does not support that claim." That was Simmons' testimony,

but the re  we re  no docume nts  corrobora ting tha t te s timony a s  S immons  cla ims ." The  docume nts

regarding Simmons' ownership percentage indicated that he owned more than 10%. A corporate  filing

made by Harkins sta ted that Simmons owned more than 20% of Barcelona Advisors." The April 2013

offering memorandum stated that Simmons owned 15% of Barcelona Advisors ' Class A units and that

the Class A units represented 2000 of the 2004 total units (99.8%) issued at the time."

Simmons argues that the  Division "misrepresents  many of Andrade 's  ... interactions with both

Wilke rs on a nd Mr. S immons ," a nd the n re cite s  fa cts  cons is te nt with Mr. S immons ' te s timony."

14 However, this  a rgument misrepresents  the  record. The  Divis ion ha s  a ccura te ly cha ra cte rize d Mr.

15

16

Andrade' s testimony. Simmons can argue that Mr. Andrade' s testimony should not be credited, but that

does not mean that the Division has "misrepresented" the facts by arguing that Mr. Andrade' s testimony

17 should be  credited over Simmons'.

18

19

20

21

S immons  mis re pre se nts  Mr. Andra de 's  te s timony by cla iming tha t Mr. Andra de  "told two

argues that Mr. Andrade testified first that his wife dropped off the subscription agreement and testified

la te r tha t he  mailed the  subscription agreement. S immons is  incorrect. Mr. Andrade  tes tified tha t his

22

23

24

25

26

33 S-57 at ACC79 l
34 S-5 at ACC7269, S-57 at ACC792
35 Post-Hearing Brief of Respondent George T. Simmons at p. 10
36 T.l 176:18-24
37 S-3b at p.3
38 S-5 at ACC737-739
39 Post-Hearing Brief of Respondent George T. Simmons at p. 15
40 Post-Hearing Brief of Respondent George T. Simmons at p.l7

14
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l

2

wife  dropped off the  s igned subscription agreement." He never gave  any other testimony about how

the subscription agreement was sent. Simmons might be confused about Mr. Andrade's testimony that,

3 "Aga in, I rece ived s tuff in the  ma il . that said, you know, sign here and mail back."42 Therefore, Mr.

4 Andrade testified that he  was instnlcted to re turn documents by mail, but there  was no testimony that

5 he  d id  s o .

6

7

8

9

1 0

11

S im m ons  furthe r m is re pre s e nts  the  re cord  by c la im ing tha t no  e vide nce  wa s  in troduce d tha t

S im m ons  om itte d a ny inform a tion a bout Ha wkins  or the  nonpa ym e nt of Ke n*iga n's  note s  a nd tha t the re

wa s  no e vide nce  tha t S im m ons  told a ny inve s tor the y ha d no re a s on to be  worrie d a bout inve s ting." In

fa ct, Mr. Andra de  te s tifie d tha t S im m ons  told him  Ha wkins  ha d a  long, s ucce s s ful his tory in re a l e s ta te

bu t d id  no t te ll h im  a bout the  fa ilu re  o f the  Arizona  Villa ge  Com m unitie s  re a l e s ta te  ve n ture  o r tha t

Me ka  c los e ly a s s is te d  Ha rkins  a nd  ha d  be e n  convic te d  of a  fe lony in  conne c tion  with  a n  inve s tm e nt

fra ud s che m e .44 Mr. Andra de a ls o  te s tifie d  tha t S im m ons  to ld  h im  the re  wa s  no ne e d to  be wo n te d12

13

14

15

about making his second investment but did not tell him about the company's failure to repay Keegan's

notes.45 Simmons can argue that the Commission should not credit this evidence, but claiming it does

not exist misrepresents the record.

16 VI. Simmons' Accusations About "Rehearsed" Witnesses Are Baseless

17

18

19

20

Simmons  a rgues  tha t the  Divis ion "rehea rsed" a ll of the  inves tor witnesse s , e specia lly Mr.

Eaves and Mr. Andrade.46 There is absolutely no evidence that the Division suborned perjury, and the

Respondents ' e fforts  to e s tablish such evidence  on cross -examina tion fa iled." Wha t the  evidence

showed is  tha t the  Divis ion did what any competent counse l does  to prepare  for litiga tion: meet with

21

22

23

24

25

26

41 T.385:20-T.386:20, S-36
42 T.412:l9-20
43 Post-Hearing Brief of Respondent George T. Simmons at p.27
44 T.380:l0-14, T.397: 15-18, T.398:2-6
45 T.39l :l-5, T.399:5-10
46 Post-Hearing Brief of Respondent George T. Simmons at pp.l3, 14, 16, 24, 25
47 For example, Simmons' counsel asked Mr. Andrade if his answers had been rehearsed, and Mr. Andrade testified
that his answers were truthful and not rehearsed. T.403:2-15

15
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1

2

witnesses and ask them the expected questions in advance to lead what their answers will be.48 With

these arguments, Simmons is just figuratively pounding the table .

3

4
RESPECTFULLY SUBMITTED this  22nd day of Augus t, 2016.

5

6

7

ARIZONA CORP ORATION COMMIS S ION

By:
Paul Kitchen
Attorney for the  Securitie s  Divis ion of the
Arizona  Corpora tion Commiss ion8
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20

2 1

22

23

24

25

26 48 For example, Mr. Andrade and Ms. Carolin testified that they had previously been asked some of the questions asked
during the hearing but testified that they were not told how to answer those questions. T.416: 15-22, T.447:25-T.448:6.
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1 On this  22nd da y of Augus t, 2016, the  fore going docume nt wa s  file d with Docke t Control a s  a

2 S e curitie s  Divis ion Brie f, a nd copie s  of the  fore going we re  ma ile d on be ha lf of the  S e curitie s

3 Divis ion to the  following who ha ve  not cons e nte d to e ma il s e rvice . On this  da te  or a s  s oon a s

4 pos s ible  the re a fte r, the  Commis s ion's  e Docke t progra m will a utoma tica lly e ma il a  link to the

5 foregoing to the  following who have  consented to email se rvice .

Robe rt J . Ke rrigan
8062 Eas t De l Tomasol Drive
Scottsda le , AZ 85258-1748

Richard C. Hawkins
4422 East Lupine  Avenue
Phoenix, AZ 85028

Charle s  R. Berry
Stanley R. Foreman
CLARK HILL, P LC
14850 N. Scottsdale  Road, Suite  500
Scottsda le , AZ 85254
Attorneys for George  T. S immons and Jane t B. S immons

Bruce  Orr
3757 Fa lcon Avenue
Long Beach, CA 90807
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Susan Orr
3757 Fa lcon Avenue
Long Beach, CA 90807
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